full panoply of trial-type procedures including a formal evidentiary record, 5 while informal rulemaking traditionally has required only notice, an opportunity to participate, and a "concise general statement" of the agency's basis and purpose for promulgating a rule. 6 Moreover, informal rulemaking permits an agency to declare law prospectively, to invoke broader participation in the decision-making process, and to base a decision on a wide basis of information and agency-developed expertise. 7 An agency is not limited, as it is in formal rulemaking and adjudication, to considering .materials in an evidentiary record. 8 The system is fair, flexible, and efficient. 9 Yet, despite its advantages, the system is threatened because courts, frustrated with the sometimes onesided record presented to them by the agencies and confused over the appropriate standard to review that record, 10 have on occasion imposed formalizing procedures limiting the flexibility and utility of informal rulemaking. 11 In a consideration of what standard of review is appropriate, particular conceptual and practical difficulties arise in connection with the use of the phrase "substantial evidence,'1 2 which -appears in the judicial'
review provisions of a large number of statutes authorizing agency informal rulemaking.' 3 Different courts have treated the presence of the phrase "substantial evidence' in different ways. Some have construed this language in provisions authorizing judicial review of agency rules to mean a higher standard of review is required than when the phrase 5. 5 U.S.C. § § 556-57 (1970 Cir. 1974 ). In Industrial Union Dep't, the court noted that the Secretary of Labor had interpreted the "substantial evidence" language in the Occupational Safety and Health Act of 1970, 29 U.S.C. § 655(f) (1970) , as mandating the formalizing of informal rulemaking. 499 F.2d at 472. In compliance with the Secretary's interpretation, he issued regulations prescribing that a "hearing" be held and an evidentiary record be developed so that a court could review them under the sub. stantial evidence standard. Id. at 473. See 29 C.F.R. § 1911.15 (1974) .
12. Synonymous phrases are "substantial evidence on the record as a whole" and "substantial evidence on a record."
13. E.g., Natural Gas Act, 15 U.S. is not present, 14 while others 'have held that -the phrase adds nothing to the otherwise generally applicable arbitrary and capricious standard set out in the Administrative Procedure Act (APA). 15 This confusion could be viewed as the normal pains of adjusting the meaning of the phrase "substantial evidence" from its traditional application in the review of a trial-type record produced in the formal evidentiary ,hearings which accompany formal rulemaking and adjudication' 8 to its use in the review of the non-adjudicatory type materials produced in the context of informal rulemaking.1 7 Persistent failure of the phrase "substantial evidence" to develop its own non-adjudicatory meaning within the informal rulemaking context, however, suggests a problem more basic than mere adjustment. That problem has been informal rulemaking's failure to free itself from the confines of the adjudicative model since its formulation nearly thirty years ago. 18 To date there is no clearly defined informal rulemaking model. As a result, the courts have not agreed upon an appropriate standard of review, and several standards have gained recent support resulting in a lack of con- 16. One common definition of "substantial evidence" illustrates how closely tied the term has been to the adjudicative context. That definition is that "substantial evidence" is the amount of evidence which would justify a refusal to direct a verdict when there is a trial by a jury and the conclusion sought to be drawn from the evidence by the jury is one of fact. the standard for reviewing the adequacy of the factual basis of, and the rationality of, informally promulgated rules. 22 The Recommendation defines the proper standard for reviewing an "administrative record" as the traditional arbitrary and capricious test of the APA. 23 It gives this standard new meaning and bite, 'however, by applying it to an extensive but workable "administrative record" which will be presented to the reviewing court by the promulgating agency. 24 If accepted by Congress and the judiciary, the suggestions in 74-4 will help to create a viable working model for judicial review of the informal rulemaking process that is both independent of its adjudicatory neighbor and responsive to the need for full and fair preenforcement review of informally promulgated rules.
This Note will explore and analyze Recommendation 74-4 and will describe the new and independent rulemaking model its acceptance will usher in. It begins with a comparison of informal and formal rulemaking and their respective traditional standards of review. It then surveys and analyzes the present review standards applied by different courts to informally promulgated rules of general applicability and discusses the ramifications of their application. This Note concludes with a discussion of the provisions of Recommendation 74-4. Special attention is given to the Recommendation's solution to the major problem plaguing informal rulemaking review today: how to 19 provide adequate review without destroying the effectiveness of informal rulemaking by fettering it with adjudicatory chains.
STANDARDS OF REviEw
The Administrative Procedure Act
The APA, 2 a which provides for both informal and formal rulemaking and suggests the appropriate standards of judicial review in the absence of a contrary statutory provision, is the appropriate place to begin a brief examination of the rulemaking processes and the standards of review traditionally thought to be applicable to the different types of agency action. The informal rulemaking provisions of the APA merely require an agency to publish a notice of its proposed rulemaking, to give interested parties an opportunity to participate, and to provide the court with a "concise general statement" of the agency's basis and purpose for promulgating the rule. 2 6 Thus, only a certain minimum of information will be available to a court when it evaluates an agency's informal rulemaking. Although nowhere in the APA is it explicitly stated that informal rulemaking should be reviewed under a certain standard, most authorities have regarded informal material produced in informal rulemaking as amenable only to the arbitrary and capricious review standard of -the APA. 7 In contrast, the formal rulemaking provisions of the APA demand that a more formal "hearing" procedure allowing for the development of factual evidence be ufilized.Y "When rules are required by statute to be made on the record after opportunity for an agency hearing," 29 25. 5 U.S.C. § § 551 et seq. (1970) .
Id. § 553.
While there is no requirement in section 553 that an agency provide the reviewing court with anything more than its "concise general statement," the notice will be part of the public record and the parties can, theoretically, reach other information under the Freedom of Information Act, id. § 552.
27. Id. § 706(2) (A). It is interesting to note that while there is no adjudicatory record created in informal rulemaking, the last sentence in section 706 of the APA requires a reviewing court to consider the "whole record or those parts of it cited by a party" when reviewing informal as well as formal rulemaking. This is particularly puzzling when it is noted that many courts which require a strict substantial evidence review of informal rulemaking do so ostensibly for the reason that "substantial evidence" demands a "record" and, therefore, infers a tougher review of more formal rulemaking pro- representative procedural requisites, such as entitling the party to present his case by oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be required for a full and true disclosure of the facts, are guaranteed. 80 Thus, a formal evidentiary record is mandated, and it is to be judicially reviewed according to the substantial evidence standard, 81 -a standard traditionally thought appropriate only when there is a formal adjudicatory-type record to review.
32
Although there is even some confusion as to the appropriate scope of judicial review of informal rulemaking under the standards of the APA, 88 that confusion is compounded when hybrid scopes of review are prescribed by an agency's organic statute. 34 Depending upon the particular review language utilized in the organic legislation creating an agency 3 or the otherwise applicable review provisions of the APA, and upon the particular court involved in review, 8 range from a fairly relaxed rational basis test to a severely restrictive substantial evidence test which requires an agency to add adjudicativetype procedures to its informal rulemaking. 37 This confusion of standards is examined below.
Present Preenforcement Review Standards
Of all the review standards currently in vogue, the traditional arbitrary and capricious standard, as presently embodied in the APA, 38 is the oldest and least stringent. 89 A court utilizing the arbitrary and capricious standard, commonly called the "rational basis" -test, considers informal rulemaking as a quasi-legislative process and proceeds to review the challenged rule as if it were reviewing only its constitutionality. 4 " Under this standard, a court approaches -the informal rulemaking process with deference, asking only "whether on the factual premise upon which the [agency] acted, the rule promulgated is unreasonable, arbitrary, capricious or discriminatory." 41 (1970) . In its affirmance, the Court limited its review to the question of whether the Commission's informal rulemaking was rationally supported. 406 U.S. at 749. Whether this is the Supreme Court's final position on the proper standard of review is questionable, however, since the ICCs informal rulemaking procedures would probably have met a stricter standard if one had been imposed; moreover, cases involving agency action other than informal rulemaking suggest that a.
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DUKE LAW JOURNAL [Vol. 1975:479 and careful" 42 standard of review also has been applied under the arbitrary and capricious language of -the APA. 43 In fact, the Court of Appeals for the District of Columbia in International Harvester Co. v. Ruckelshaus 4 4 specifically has rejected the traditional rational basis -test in favor of a tougher standard of review which will assure that agency informal rulemaking procedures provide "a framework for principled decision-making. '45 This reasoned decision-making standard requires a reviewing court to examine both the agency's decision and the facts on which that decision was premised. 46 Two additional standards for the review of informal rulemaking have evolved from agency statutes which include "substantial evidence" language in their informal rulemaking review sections. The first of these tests may be classified as the "modest" substantial evidence test. 47 It recognizes -that the strict review connotation that the substantial evidence test carries in the adjudicatory situation should not carry over into the informal rulemaking context where no adjudicatory record exists. 48 Rather, courts applying this modest substantial evidence review have noted that, in the review of informal rulemaking, the sub- Cir. 1973 ), the court reviewed the administrator's refusal to grant a one-year suspension of standards promulgated under the Clean Air Act, 42 U.S.C. § 1857f-(b) (5) (D) (1970). The administrator, following a public hearing, had determined that the car manufacturers had failed to show that the technology necessary to meet the standards was unavailable. The court refused to apply the rational basis test to the administrator's decision, which constituted informal rulemaking; instead it applied a more searching standard which suggested that in certain limited circumstances cross-examination on a crucial issue might be necessary to achieve a reasoned decision. 478 F.2d at 615.
47. See, e.g., Florida Peach Growers Ass'n v. United States Dep't of Labor, 489 F.2d 120 (5th Cir. 1974) ("substantial evidence" means to determine whether the agency carried out its essentially legislative task in a reasonable manner). See also Verkuil 226-30.
48. E.g., Deutsche Lufthansa Aktiengesellschaft v. CAB, 479 F.2d 912 (D.C. Cir. 1973) , where the court held that the "record" requirement in the statutory informal rulemaking provision did not require that evidentiary facts be developed before review on an adjudicatory-type record, as in a formal rulemaking or judicial hearing, but rather required only that the agency proffer the comments and submissions made during the informal rulemaking proceedings to the reviewing court.
stantial evidence test and the rational basis test 'tend to converge." 49 Proponents of this standard contend that an agency decision which is arbitrary and capricious must by definition be without substantial evidence in its support. 50 In short, this test is effectively the same as the rational basis test. However, the tough close scrutiny connotation that substantial evidence carries in the adjudicative context has led other courts to conclude that the substantial evidence test as applied to informal rulemaking is a stricter standard of review than the arbitrary and capricious test. 51 This tough-minded substantial evidence test requires a reviewing court to take a closer look at an agency's informal determination than does either the arbitrary and capricious test or -the modest substantial evidence test, -and it requires something more from an agency than traditional informal rulemaking.
5 2 At the same time, this test, as do the others, acknowledges that an agency will define its own record for review. 5 3 Under this standard, the agency promulgating a rule informally must show, based on a record which is more extensive than that required under arbitrary and capricious review, that substantial evidence supports its rule and not merely that its decision was not arbitrary and capricious. 54 
Ramifications of the Review Standards
A court which reviews an agency rule promulgated informally should insure that the agency's rule resulted from fair and reasoned decision-making 55 and that -the agency employed a procedurally sound, open, and discriminating informal promulgation process. 56 to guarantee those goals, the courts should be wary of encumbering the informal rulemaking process with more formal, and hence less flexible, procedures. None of the standards of review currently being applied fully achieves these goals.
The rational basis test allows an agency to run an efficient rulemaking process.G 7 It places no fetters of consequence upon the agency and only requires it to make a decision that has some rational basis of support. 58 A court reviewing an informally promulgated rule under this standard makes no examination into the factual premises underlying the agency's rule; rather, it assumes the proffered facts are true and determines on that assumption whether there is a rational basis for -the rule. 59 If there is, the rule is sustained. 6 0 No further attempt is made to review the facts which underlie the agency's rule, 61 and agency good faith is assumed. 6 2 Moreover, reliance upon agency expertise can run to extremes. 63 Thus, the rational basis test allows only a cursory judicial check over agency abuse or grossly inappropriate decisions.
The reasoned decision test permits a more satisfactory judicial examination of both the rule promulgated by the agency and the facts underlying the rule. 4 It is a stricter standard than the rational basis 57. In this context, "efficient" means rulemaking which runs smoothly and reaches rational decisions with a minimum of effort At the same time, however, the rational basis test provides a lazy agency with the opportunity to escape effective review by the manner in which it frames its "concise general statement."
58. Information which is presented to the agency but is not contained in the agency's concise general statement could be overwhelmingly against the agency's determination, while on the evidence before it-the agency's concise general statement-the reviewing court could find that the agency's determination is rationally supported.
59 test, requiring not only a review of the rationale underlying the rule but also a review of the factual determinations which support the rule and were made during the rulemaking process. 6 5 Still, it is the agency which selects and proffers the materials which the court reviews. Thus, without an affirmative duty to present a full and balanced picture of the information it considered, an agency can avoid effective review of both its rationale and the underlying factual basis by a careful selection and presentation of only supportive facts. 60 The tough-minded substantial evidence test provides for a relatively more searching and thorough review.
67 At the same time, however, this standard requires something new from the agency in the form of new procedures and new "reviewable record" materials. 6 8 While requiring an agency to provide additional material to a reviewing court is not necessarily a bad thing for the informal rulemaking process, 69 the requirement that traditional informal rulemaking techniques be burdened with additional formalized procedures in order to meet the substantial evidence test could inhibit the efficiency and effectiveness of the informal rulemaking process. 70 In effect, this system of review creates a hybrid rulemaking, neither formal nor informal, a weak half sister to both.
While all the current review standards provide for at least some judicial scrutiny of agency action, all fail as truly effective standards 65. International Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973 ). Judge Bazelon's concurring opinion recognizes that this reaction to the rational basis test may involve a cure which is worse than the ailment, namely "substantive evaluation of the Administrator's assumptions and methodology." Id. at 651. He prefers a "process" review in which the reviewing court reviews the adequacy of the informal rulemaking process and avoids substantive review of the wisdom of the agency's factual and decisional determinations. Id. at 650-52.
66. There is no requirement that an agency present all the evidence for and against its rule. As such, its "concise general statement" in support of the rule can be expected to be just that, a concise general support statement.
67. The rule must be supported by substantial evidence and not merely by a rational basis.
68 69. In fact, Recommendation 74-4 suggests that additional material in the form of an "administrative record" be required to be presented to a reviewing court. Recommendation 74-4, 1, at 59. See notes 77-86 infra and accompanying text.
70. "There is a danger that this engrafting of elements of the adjudicative model onto the rulemaking model will become a means of turning one [informal rulemaking] into the other [formal rulemaking]." Verkuil 238; cf. K. DAVIs § 6.15, at 284 (Supp. 1970) (informal rulemaking is superior to formal rulemaking as a prospective decisionmaking device because it has no adjudicative on-the-record requirements).
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because they allow the agency to select and define those materials it tenders to a court for review. Without a standard record which presents to a reviewing court all sides of the relevant issues as they were presented to and considered by the agency, no court can insure an adequate and fair review, no matter 'how demanding the standard of review. This inadequacy 'arises from one of the inherent strengths of informal rulemaking-an agency's consideration is not confined -to matters presented with full adjudicatory safeguards or upon a trial-type record. In fact, an agency in the process of informal rulemaking may consider materials, including its own expertise and unsworn testimony, none of which currently needs to be presented to a court for review. 7 ' This flexibility in the informal rulemaking process makes judicial review difficult. Furthermore, there is presently no standard, representative administrative record which an agency must present to a court for review. RECOMMENDATION 
74-4
In response -to -the confusing array of informal rulemaking review standards presently being utilized and to the ineffectiveness of these standards for purposes of judicial review, the Administrative Conference of the United States has recommended a model for preenforcement judicial review of rules of general applicability promulgated pursuant to informal rulemaking. 72 This model requires an agency engaged in informal rulemaking to create an "administrative record" of certain materials it has considered, 73 and it suggests that, notwithstanding -the wording of an agency's organic statute directing substantial evidence or similar judicial review, the appropriate review standard is the traditional arbitrary and capricious test 74 found in the review provisions of the APA. 75 The Conference recognizes that since the agencies are not confined to an evidentiary record in making their decisions of what rules to promulgate, it is often unclear what information a court on preen-71. See Verkuil 224; cf. 1 K. DAvis § 7.06, at 430. 72. Recommendation 74-4, at 58. The Recommendation is addressed to Congress, the Judicial Conference, and the many administrative agencies in the hope that its acceptance by these bodies will lead to a fair and responsible level of review by the reviewing courts without the necessity of changing the informal rulemaking process into a cumbersome or unattractive hybrid. 81. Recommendation 74-4, at 59. The Conference considers these to be a review "staple" and analogizes these documents to an evidentiary record in an adjudicatory setting. Support Memo 5.
82. Recommendation 74-4, at 59. This is not to suggest that oral presentations must or should be made, but only that if they are made then they should be recorded for the aid of a reviewing court. Support Memo 5.
83. The language "considered by the authority responsible" is meant to limit the volume of information an agency must file under this subsection. The Committee's purpose under this provision is not to require unreasonable quantities and species of information from agencies which requirement could discourage the use of informal rulemaking. See Support Memo 15 n.12. See text accompanying notes 99-103 infra.
84. Recommendation 74-4, at 59. This is the novel part of paragraph one. It removes an agency's power to define its own record and mandates that the agency provide the reviewing court with the information it relied upon. Support Memo 6. This mandate is directed to the problem created by an agency's present ability to define its own review "record." For a discussion of this provision, see notes 91-110 infra and accompanying text, (5) reports of advisory committees; 8 5 and, (6) the agency's concise general statement or final order and any documents referred to therein. 6 The remainder of the Recommendation advocates the application of a type 7 of the rationally supported review standard to the "administrative record." 8 8 Moreover, any substantial evidence language in the agency's authorizing statute is not to be interpreted as implying that any particular procedures must be followed by an agency during informal rulemaking 89 in addition to those specified for traditional informal rulemaking in the APA. 9°R 
amifications of Recommendation 74-4
The requirement that an agency include in the materials presented to the court for review all "factual information [which was] considered by the authority responsible for promulgation of the rule" is perhaps the most important and innovative idea in the Recommendation. 01 In effect, it requires the promulgating agency to compile and present to a reviewing court a representative record of the information it relied upon during the rulemaking, thus removing the -agency's traditional power to define its own reviewable record. 2 By requiring an "fl]t is monstrous ... to suppose that an agency should not tell the parties to the litigation or disclose to them everything they relied upon or considered to make the rule." Id. at 181 (Kramer). "lit is incumbent upon us in (4) to make sure that the agency puts into the record on appeal the kind of material that should be available to the courts to consider, whether or not it hurts, whether or not it is material that has been rejected "administrative record" which presents materials both in favor of and in opposition to the agency's determination, 9 3 the Conference has suggested the creation of a record which may, unlike its predecessors, 9 4 actually subject informal rulemaking to a fair and adequate judicial review without changing informal rulemaking into a quasi-formal and less effective rulemaking process.", Under current informal rulemaking review standards there is no assurance that both sides contesting a rule will be fairly represented. 0 Some courts have attacked the inherent unfairness of an agency-prepared administrative support document serving as a review record by implying that a "substantial evidence" or "whole record" requirement in an agency's organic legislation requires procedures in addition to those of traditional informal rulemaking. 97 Such procedures, however, are patchwork and often decrease the effectiveness of 'the informal rulemaking process by requiring the -addition of adjudicatory-type procedures to informal rulemaking. 98 The Conferences "administrative by the agency, not just to define the record as carefully as it can in its own favor." Id. at 187 (Verkuil).
93. It was proposed in debate, 74-4 Debate 177 (Auerbach), and rejected, id. at 187, that the Conference delete the section mandating agencies to create a two-sided record and to allow the parties to the review litigation to put before the court what they consider relevant. During the course of debate, Mr. Zener suggested the use of the Free. dom of Information Act, 5 U.S.C. § 552 (1970), as an alternative to a two-sided record. 74-4 Debate 184-85. It was thought by Conference members that a full and balanced record requirement was necessary out of principle and political necessity in light of congressional and judicial movements towards formalizing informal rulemaking. Id. at 181, 187 (Kramer and Verkuil). Though not expressly voiced, it seems apparent that the reason for rejecting a parties-create-the-record approach was that the record requirements were seen as an integral ingredient in the scope of the review requirement. Without the more complete record requirements, the arbitrary and capricious standard of review suggested in the Recommendation would be a less effective standard. The record and the review standards are inextricably bound. To allow a less than full administrative record would be to decrease the effectiveness of the rational basis standard of preenforcement judicial review. record" requirement attacks the problem of inadequate review material directly, without adding adjudicative procedures -to the non-adjudicative informal rulemaking process, and mandates the creation of a record capable of supporting an adequate review.
How extensive a record must an agency compile? Must everything that anyone in the agency looks at or listens to be included in the record? These and other questions were raised 99 before the current "considered by the authority responsible" language was added to the Recommendation. 100 The purpose for adding this language was twofold: first, to limit to a manageable size the material which an agency must present to a reviewing court; and second, to insure that material which was considered significant "by those whose thinking is of significance in the process" is included in the record. 1 0 1 Apparently, something considered by someone such as an agency clerk or rejected by someone in the lower echelons of the agency need not be included. 0 2 Where to draw the line, however, between -those whose thinking is significant in the process and those whose thinking is not is a question left unanswered by the Conference. The language "considered by the authority" should probably be limited to the person or persons who actually render a decision in the form of a rule, but it could be read to include a larger class of persons depending on how broadly the word "authority" is defined. The failure of the Conference to delineate more clearly the breadth of material required -for review leaves a reviewing court which adopts the Recommendation with a difficult problem of interpretation. However, it also leaves that court with a tool for increasing or decreasing -the amount of material subject to review without altering the arbitrary and capricious standard. By interpreting the word "authority" broadly, a court can fashion its review standard into a more searching review than would be possible on a narrower "administrative record" created by a narrower interpretation of the word "authority." In short, the word "authority" adds an element of flexibility -to the "administrative record" so that it can be fitted to the particular procedures followed by a particular agency. It gives an anxious court a tool for increasing the intensity of factual review without the necessity of adopting a troublesome substantial evidence test. The Conference specifically states that the Recommendation takes no position with respect to an agency's use of its expertise in reaching a decision through informal rulemaking. 0 4 Agency expertise has long been recognized as a valid, but not exclusive, tool of agency decisionmaking in the informal rulemaking context. 1 0 5 Indeed, one of the strengths of agency rulemaking is the ability of an agency to acquire expertise and then to apply that expertise in future agency rulemaking. Where does Recommendation 74-4 stand on the expertise problem? Although the Recommendation makes no specific mention of a solution to the problem, it does deal indirectly with some expertise problems through its "administrative record" requirements.
Improper use of agency expertise can be one method of avoiding effective judicial review of informal rulemaking. By relying heavily on its expertise, an agency has the ability to avoid effective review by removing some factual decision-making considerations from the reviewing court's vision. 1 ' 6 To counteract such an evasion, a reviewing court could demand to examine the reasons behind the applied expertise under the "considered by" language of Recommendation 7 4 -4 .101 Again a question of judicial interpretation is raised. Material "considered by" could be read expansively to include explanations of agency expertise relied upon in the agency's determinations. Such an interpretation seems fair in view of the large role agency expertise can play in informal rulemaking and of the acknowledged need to provide for adequate review of rules promulgated thereby. This interpretation also would answer the fears of one Conference member that the "considered by the -authority" language could require the recording of information and expertise which came to the authority's attention at any time and thus create an impractically large record. 08 Assuming such a reasonable interpretation, this language would require that the presentation of factual information gathered during the informal rulemaking process as well as an explanation of expertise the agency relied upon during the rulemaking under review be included in the "administrative record."' 0 9 The rationale underlying the expertise previously acquired and presently utilized by the agency should provide a sufficient basis for review. 110 The Conference further suggests that the rational basis standard be utilized in all preenforcement judicial review. 1 This is a conscious rejection of -the decisions of certain courts 1 2 that the "substantial evidence" language appearing in some agency authorizing statutes 1 3 connotes a subjectively tougher standard than arbitrary and capricious review" 4 --which tougher standard, in some instances, had been interpreted to mandate the use by an agency of adjudicative4ype procedures." r The Conference's suggestion recognizes the arbitrary and capricious standard of -the APA" 1 6 as the most appropriate standard of preenforcement review for rules promulgated informally by administrative agencies." 7 It also recognizes that while "substantial evidence" connotes a tougher review standard than "arbitrary and capricious!' in the adjudicatory context, such a connotation should not carry over into the informal rulemaking context." 115. The term "substantial evidence on the record as a whole," or comparable language, in statutes authorizing judicial review should not, in and of itself, be taken by agencies or courts as implying that any particular procedures must be followed by the agency whose actions are subject to the statute and, in particular, should not be taken as a legislative prescription that in rulemaking agencies must follow procedures in addition to those specified in 5 U.S.C. § 553. Id. 2, at 59-60. 116. 5 U.S.C. § 706(2) (A) (1970). 117. The appropriate standard for determining whether a rule of general applicability adopted after informal rulemaking rests on an adequate foundation is stated in 5 U.S.C. § 706(2) (A), which provides that a reviewing court must set aside action found to be "arbitrary, capricious [or] an abuse of discretion." Where such a rule is attacked on the ground that an asserted factual basis does not support it or that a necessary factual foundation is lacking, this standard requires a reviewing court to decide, in light of the information before it (including the administrative materials described in paragraph 1), whether the agency's conclusions concerning the significance of factual information can be said to be rationally supported. Recommendation 74-4, 3, at 60. See also 74-4 Debate 157 (Verkuil).
118. Statutes providing for judicial review of rules adopted after informal rulemaking should refer only to the standards for review of such rules set forth in 5 U.S.C. § 706, including the "arbitrary, capricious, [or] abuse of discretion" standard of Section 706 (2) (A) (but not including the "substantial evidence" standard of Section 706 (2) (E), which by its terms is inapplicable to such rules). Properly applied, those standards are adequate to ensure appropriate judicial scrutiny of rules adopted informally. Judicial review statutes that speak in terms of review according to the standard of "substantial evidence" should be construed as establishing a standard of review over informal rulemaking comparable to that set forth in Section 706 (2) (A), unless a contrary soning, the substantial evidence and arbitrary and capricious standards are effectively the same when applied to preenforcement informal rulemaking review. 119 Moreover, the choice of the arbitrary and capricious test is an acceptance of rational basis review 20 and a rejection of the concept that "substantial evidence" language in an organic statute requires procedures in addition to those of traditional informal rulemaking.1 2 1 In fact, when such language appears, the Recommendation suggests that its adjudicatory connotations be disregarded and that the arbitrary and capricious standard be applied.' 22 Since the two standards are considered to be essentially .the same, the "arbitrary and capricious" language which is unencumbered with adjudicatory connotations is preferable. 123 But the rational basis test per se is not the Recommendation's standard. 24 The Recommendation's test requires a full "administrative record," and as such it .allows a quantitatively more thorough review than does the traditional rational basis test, which accepts the facts an agency chooses to submit. The conference's standard is more in line with the reasoned decision -review presently used by some courts under the arbitrary and capricious rubric.1 2 5
The "reasoned decision" language is mentioned in -the debate 126 and can be used to summarize the Conference's view of the proper purpose of informal rulemaking judicial review. Since the review contemplated by the Recommendation includes reviewing the factual foundations of the promulgated rule as well as the rationality of the rule, it resembles the reasoned decisionmaking review, which also looks at both the facts and the court's ration- ale.' 27 However, it differs from that review in that it requires an agency to compile an "administrative record" to present to the court for both factual and decisional review, and it does not depend on an agency-selected support document to present the reviewable materi-
In a separate statement accompanying the Conference's recommendation, Professor Davis raises a second substantial evidence question. Professor Davis -argues that while the arbitrary and capricious standard is the proper test for reviewing the rationality of an informally promulgated rule, the tougher substantial evidence -test should be applied when the review focuses upon a factual finding in support of the rule. " ' He cites in support Judge McGowan's recent opinion in Industrial Union Department v. Hodgson1 a court to fit those facts into a predetermined law. 135 This process involves testimony and cross-examination of witnesses to insure the truthfulness of -the final fact determination, since once hardened, the facts will be fit into an existing law to determine the result of the case. Informal rulemaking involves a dissimilar process. 136 Its central purpose is not -to plug a determined fact into a predetermined law but rather to develop a rational and effective rule after a consideration of a wide basis of material.' 37 This process can be analogized to legislation in which a legislator (rulemaker) properly exercises a judgment and formulates a rule without having an evidentiary-type foundation of the sort which would readily yield to substantial evidence review.' 3 8 In short, informal rulemaking does not deal with specific findings of fact in an adjudicatory sense. It deals with them in a legislative sense, and therefore, review of factual issues in informal rulemaking may not rationally be subjected to the conventionally tougher substantial evidence review.
Policy reasons also argue 'against the application of the substantial evidence standard of review -to the factual determinations underlying a rule, while applying the arbitrary and capricious standard to determine the rationality of a rule. Each rulemaking process involves the consideration of a countless number of separate factual issues; to require the application of adjudicatory procedures to each such issue would impose an impractically heavy burden which would either render informal rulemaking an inefficient and useless decision-making device or would so formalize informal rulemaking as to make it indistinguishable from formal rulemaking.' 3 9 Either result could lead to the end of informal rulemaking and its attendant advantages. Additionally, arbitrary and capricious review on an "administrative record" seems In rule-making. . . an agency's task is not to test raw evidence against a single, pre-established standard; rather the agency is to fashion a host of new legal standards-regulations-having prospective effect. A rule-making agency makes not one but dozens of "ultimate" decisions-not only because a set of regulations has many provisions, but also because adoption of any one provision constitutes a simultaneous rejection of many possible alternatives. Few if any of these "ultimate" decisions will depend on factual conclusions of the sort conventional in adjudication. Looking to the future, and commanded by Congress to make policy, a rule-making agency necessarily deals less with "evidentiary" disputes than with normative conflicts, projections from imperfect data, experiments and simulations, educated predictions, differing assessments sufficient since rulemakers cannot be expected to be able to harden all the reasons and facts they rely upon in their rulemaking. Just as with legislators, a rulemaker will often have to make decisions on reasonable inferences and rational conclusions based on less than adjudicatorially verified information.
CONCLUSION
Recommendation 74-4 offers the best solution to date to the question of what should be the proper standard of preenforcement judicial review of informally promulgated rules of general applicability. Its solution is not simply a selection of arbitrary and capricious review over substantial evidence review. Rather, Recommendation 74-4 suggests a standard of review which is tougher than the traditional rational basis -test per se while retaining the rational basis language. This retention of language is unfortunate since it obscures the clarity of -the Conference's solution to the real problem underlying the standard of review debate: how to increase 'the effectiveness of traditional arbitrary and capricious review without destroying the effectiveness of informal rulemaking as a legislative-type decision-making device. The Conference's solution is to create a flexible "administrative record" in order to provide the reviewing court with something it has heretofore lacked, namely, an accurate and representative recording of the material which the agency considered in the promulgation of its rule. This should effectively increase the quality of review by providing the reviewing court with the raw material necessary to accomplish a thoroughgoing review. With this "administrative record" as a basis, the Recommendation's arbitrary and capricious test takes on new bite and becomes a review standard more capable than its traditional predecessor of providing effective review of informal rulemaking.
The "administrative record" suggestion provides 'a critical -advantage over the tough-minded substantial evidence test as well. It does not require that burdensome adjudicative procedures be forced upon the informal rulemaking process. Such procedures effectively change the informal rulemaking process into a quasi-adjudicative process, decreasing its effectiveness as a legislative-type decision-making process by limiting its ability to consider wide varieties and sources of information. The Recommendation's "administrative record" -approach, by contrast, is engineered to reflect the strengths of the informal rulemaking process (in much the same way an evidentiary record reflects the strengths of the adjudicative process) and to preserve the vitality of informal rulemaking with its varied channels of input. [Vol. 1975:479 
